
I

DOCKET FtlE COPY ORIGINAL

OHIO RADIO ASSOCIATES

ASF BROADCASTING CORP.

WILBURN INDUSTRIES, INC.

RECEIVED
Before the

Federal Commu~ications Commission ~SEP 17 1993
Washington, DC ~

~ ca.MUNlCATK)NSCOM~1OO
) MM Docket No. 93-1QZ OFF~OFTHESECRETARY

)
) File No. BPH-911230MA
)
) File No. BPH-911230MB
)
) File No. BPH-911230MC
)
) File No. BPH-911231MA
)
) File No. BPH-911231MC

In re Applications of

DAVID A. RINGER

SHELLEE F. DAVIS
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Westerville,OH

To: Administrative Law Judge
Walter C. Miller

REPLY TO OPPOSmON TO MOTION TO ENLARGE THE ISSUES
AGAINST ASF BROADCASTING. INC.

Shellee F. Davis ("Davis"), by her attorney, hereby submits her Reply to the

"Opposition to Motion to Enlarge Issues" filed by ASF Broadcasting Corp. ("ASF") in this

proceeding.· With respect thereto, the following is stated:

As Davis established in her Motion against ASF, ASF's proposed budget for the

construction and initial operation of its proposed station states that ASF will need $90,000 to

construct and operate its station for three months. The budgetary figure contained in its

application has never been amended. Nevertheless, it was learned during discovery that ASF's

principal utterly failed to include within that budget at any time cost estimates for two crucial

Ringer filed his Opposition on September 7, 1993. This Reply is being filed five
days after the opposition was filed (as computed under Section 1.4 of the Commission's Rules),
as permitted under Section 1.294(c). This Reply therefore is timely filed.
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aspects of ASF's proposal -- auxiliary power equipment and a directional antenna. The

estimated cost for those two items alone would inflate ASF's budget by an estimated 543,450,

which is exactly $43,450 greater than the cost estimates contained in her unamended application.

Similarly, Davis established that the "leasing letter" on which ASF (as well as others) are relying

does not in any way commit Mid-Ohio to lease any equipment, but only that it will lease "some

or all" of the equipment contained on an attached list -- nevertheless, ASF did not budget funds

to purchase or lease any or all of the equipment that may not be made available to it in the

future. Finally, Davis established that the level of funding that ASF claimed was available for

the construction and operation of its proposed station is nQt the level contained in documents

provided in discovery. Therefore, the deficiencies discovered necessitate a conclusion that

based upon the proposal as it has existed previously (and for which leave to amend has never

been sought or accepted), ASF was without sufficient committed funds to construct and initially

operate its proposed station.

In its opposition, ASF attempts to create a moving target, whereby it essentially

is ameodin& its financial pre-existing financial proposal, without first seeking leave to amend.

Significantly, ASF does nm dispute that the budgetary figure contained in its application states

that ASF believes that its will cost $90,000 to construct and operate its station, and that figure

has never been amended. ASF further does not dispute Davis' estimate that the directional

antenna and auxiliary power supply it has proposed in its application will cost approximately

$43,450, and that Ms. Frizzell did nQ1 prepare a balance sheet for herself (as required under the

instructions contained in the FCC Form 301) prior to executing ASF's application.

Despite these concessions, ASF continues to erroneously claim that it adequately
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established that it was financially qualified prior to the time it filed its application. First, ASF

argues that it has available to it "$196,000" for the construction and operation of its station,

adding together $750 (the amount contributed by Mr. Beauvais for capital stock), $5250 (the

amount contributed by Mr. Beauvais for additional paid in capital), $30,000 (the amount to be

paid by Mr. Beauvais for further paid-in capital), $60,000 (further paid-in capital by Mr.

Beauvais), and $100,000 (funds to be provided by Mr. Beauvais as a loan).

As ASF correctly points out, those figures undeniably add up to $196,000. But

what ASF fails to note is that its own stockholder agreement liJllm the purposes for which a

large portion of those funds could be used. Use of the "$750", "$5250", "$30,000", and

"$60,000" provided by Mr. Beauvais is limited as follows:

Legal, engineering, or other reasonable expenses related to the
Company's application to the Federal Communications
Commission for the issuance of a licenses to operate an FM radio
service to serve Westerville, Ohio.

Attachment 1 at 3. In other words, those sums are for use for the ~-grant, ~-construction

expenses to be incurred by ASF. In contrast, according to ASF's Stockholder Agreement, the

only sum allocated fQr~ construction ml4 qperation of the proposed station is the "$100,000"

loan to be provided by Mr. Beauvais. As the Agreement specifically states:

The loan proceeds shall be used for the following purposes only:

(a) Lease costs necessary for leasing of the Company's
radio broadcast facility in or near Westerville after issuance
of the Federal Communications Commission of a
construction permit to the Company for FM radio service
licenses to Westerville, Ohio on Channel 280.

(b) Three (3) months additional working capital as
required by the Federal Communications Commission
license application.
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Attachment 1 at 4. The FCC requires that applicants' financial assurances be in writing, and

that leave to amend those assurances must timely be sought if and when the nature or level of

such assurances change. It also is well established that an applicant is not free to ignore the

express conditions or limitations contained in its financing documents. Intermart Broadcastinl:

Gulf Coast. Inc., 8 FCC Red 2937, 2939 , 11 (Rev. Bd. 1993). The Stockholder Agreement

is the only document provided by ASF to establish its financial qualifications, and no petition

seeking leave to amend its financial assurances has been filed by ASF at any time. Thus, as

Davis stated previously, the written documentation on which ASF is relying to establish its

financial qualifications provides assurances for only $100.000 for the construction and operation

of its station. Therefore, ASF has not had assurances of sufficient funds to satisfy the elements

of its proposal since It~ March 5, 1992, the date on which ASF amended its application to

include a proposal to utilize a directional antenna and for auxiliary power. ASF's attempt to

bolster its financial proposal by including a recent declaration from Thomas Beauvais (whereby

he attempts to amend the Stockholder's Agreement to grant ASF permission to use additional

portions of his funds for the purchase of a directional antenna and/or auxiliary power units)

cannot be credited. The declaration constitutes a post-"B"-date amendment to ASP's financial

qualifications, for which no "good cause" or leave for acceptance has ever been timely sought.

Moreover, insofar as ASF's budget~ has included sufficient funds to obtain

or confidently obtain other equipment for its station -- specifically, the equipment dealt with in

the Mid-Ohio letter -- ASF has~ been financially qualified to construct and operate its

proposed station. The only argument ASP extends to attempt to rebut this proposition is its

claim that there is no "documentation" that proves any of the items will not be available, and
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that the "highest and best" use for the equipment is to lease it to the successful applicant in this

proceeding.

As to the first argument, the author of the Mid-Ohio letter has been contacted,

and as seen in Attachment 2, Mr. Fry confirms that Mid-Ohio has no provided no assurances

of necessarily leasing all of the equipment to any applicant. As Mr. Fry, Mid-Ohio's

Authorized Agent states in his Declaration issued under penalty or perjury, while valid

assurances have been provided by Mid-Ohio for lease of the Mid-Ohio tower, transmitter builder

and studio, the same cannot be said for the tangible personal property owned by Mid-Ohio:

In regard to the personal property, Mid-Ohio provided 1lQ
assurance concerning what itemized equipment in the inventory
accompanying the correspondence would be available to the
successful applicant.

Attachment 2 (emphasis added).:2

As to ASF's second argument, as Mid-Ohio original letter states, $6000/month

will be charged by Mid-Ohio for the lease of tower, transmitter building, and studio facilities,

regardless of the nature or amount of equipment that will be leased -- failure, however, by Mid-

:2 A standard "tum-key" equipment lease is attached hereto as Attachment 3. As seen,
in a standard equipment lease, a leasing company commits to provide certain specific equipment
in return for certain compensation. In such a standard arrangement, a lessor is not left to
"guess" "which if any" or whether "some or all" of the equipment will, in fact, be made
available. By the plain terms of the Mid-Ohio letter, the Mid-Ohio letter provides far § than
the assurances contained in a typical leasing arrangement -- while Mid-Ohio agrees to lease
"equipment," instead of stating which equipment it is willing to lease, the letter states:

The equipment would include some or perhaps all of the equipment
itemized in the inventory accompanying this inventory. Failure to
lease all of the equipment listed in the inventory will not result in
a reduced lease package price.

Attachment 3.
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Ohio to also lease all of the equipment "will not result in a reduced lease package price." This

is confirmed in Mr. Fry's latest Declaration:

Regardless of what equipment is available, the lease package price
would not be reduced from six thousand dollars ($6000) per
month.

Attachment 2. Thus, Mid-Ohio earns its $6000/month regardless of any additional sums Mid-

Ohio would acquire through piecemeal sale of the equipment. Therefore, the "highest and best"

use of the equipment, for better or for worse, is for Mid-Ohio to sell as much of the equipment

as possible prior to entering into a lease with any of the parties in this proceeding.

Thus, the facts am as Davis has known all along -- namely, that while it is

possible that the Mid-Ohio equipment will be made available by lease to ASF or another

successful applicant at such time as the construction permit in this proceeding is awarded, 1lQ

assurances of that availability yet exist.3 Instead of including funds in its budget sufficient to

accommodate the unavailability of all of the equipment for the operation of the station, ASF

wrongly has proceeded under the erroneous assumption that "all" equipment has been pledged

to it (or any other successful applicant), and consequently, that JlQ additional funds for the

purchase or lease of funds need to be budgeted by ASF to ensure its ability to successfully

construct and operate its proposed station. It is well established, however, that an applicant is

not free to ignore the express conditions or limitations imposed on property by an owner.

Intennart BroadCasting Gulf COast. Inc., 8 FCC Red 2937, 2939 1 11 (Rev. Bd. 1993), Qlin&,

3 In contrast, although Davis is proposing to use the Mid-Ohio equipment, she has
prepared a "worst case" budget and has made arrangements for the availability of funds
sufficient to purchase, if necessary, new equipment to replace the Mid-Ohio equipment in the
event the Mid-Ohio equipment becomes unavailable prior to the execution of a lease between
Davis and Mid-Ohio. Davis' budget also provides for a $50,000+ financial cushion.
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South Florida Broadcastin& Co.. Inc., 57 R.R.2d 495, 500 (Rev. Bd. 1984). As a result, it

must be concluded that a prima~ case has been presented indicating that ASF did not possess

a "reasonable assuranceII of the availability of sufficient funds for the construction and initial

operation of its proposed station at the time it filed its application (or thereafter), which ilsQ

necessitates the addition of the requested issue.

Finally, further establishing the need for a financial issue in this proceeding

against ASF is the inconsistent and potentially destructive testimony that has been provided by

Ms. Frizzell with respect to ASF's need to budget funds for the purchase or lease of auxiliary

power generating equipment and a directional antenna. At her deposition, Ms. Frizzell clearly

was unaware of whether emergency power generating equipment or a directional antenna would

be needed by ASF. Specifically, she stated:

Q: [W]hat is your understanding concerning whether or not the
equipment that was owned by WBBY Mid-Ohio, whether they
owned a directional antenna?

A: I don't believe they did.

* * *
Q: Now, you would have to, I suppose, purchase that antenna, is
that correct?

A: Yes.

Q: Is there -- has there been an estimate concerning how much
such an antenna would cost?

A: No.

Q: Do you have any idea how much such as antenna would cost?

A: No.
... ... ...

Q: [L]et me place a copy of your cost-or-operations budget before
you. Under what entry is it under?
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A: It's not on there.

Q: Okay. Is it on any other budgetary estimate that you've made?

A: No.

TR 74-76 (Attachment 4). With respect to emergency power generating equipment:

Q: Did WBBY operate with the capability for auxiliary power,
generation equipment?

A: They had a generator, yes.

Q: Okay. Was that at the main studio?

A: Yes, it was.
* * *

Q: And they had such an emergency generating equipment
capability at its transmitter site'?

A: I don't know.

Q: In light of that, do you know if the equipment that would be
included by WBBY or Mid-Ohio, whether it will include an
emergency generating capability -- or emergency generator for the
transmitter site as part of the equipment it will supply to you'?

A: I don't know.

Q: Have you budgeted such a figure -- such an item in your items
for construction of operation of the station'?

A: No, I have not.

TR 76-77 (Attachment 4). In her recent declaration, Ms. Frizzell significantly changed her

story, indicating that a great deal of thought and consideration went into the need to include such

equipment at ~ ~ of the "B"-cut-off-date amendment," and adding those items to its

proposal:

Although I did not, at the time of the amendment, know
specifically how much these items would cost, I knew that they,
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as with other equipment, could be leased or purchased on terms.

Attachment 5. cr. Opposition, Attachment 2 (Beauvais agrees for the use of his funds for the

"purchase" of a directional antenna and/or auxiliary power units). Not only are no details

concerning the terms under which the equipment could be "leased or purchased" disclosed, this

statement is inconsistent with her earlier claim that she was .DQt~ that the emergency power

generating equipment would even be needed, and that neither item was previously included in

a budget for the station (most particularly, the ASF amendment filed with the FCC on March

5, 1992). It appears that Ms. Frizzell is blatantly attempting to exaggerate or misrepresent the

nature and extent of her previous consideration of the costs for auxiliary power and/or a

directional antenna in an attempt to avoid the designation of a financial issue in this proceeding.

This new information presented by ASF also raises questions that would need to be explored in

a hearing under the requested issue.

In short, ASF's proposal contains a multiplicity of shortcomings which

individually and in the aggregate raise questions concerning the adequacy of ASF's basic

financial qualifications. None of the information or arguments raised by ASF in any way

eliminate the need for the designation of the requested issue in this proceeding. An applicant

must be financially qualified at the time it files its application. Amen EM. Inc., 6 FCC Red

1602, 1603 (1991). No new financial proposal can be accepted absent the submission of a

petition for leave to amend pursuant to 47 C.F.R. § 73.3522(b) demonstrating good cause.

Texas Communications Limited Partnership, 6 FCC Red 3186, 3187 19(1991). As the Mass

Media Bureau recently confirmed, an applicant also cannot modify its proposed budget for the

construction of its station without prior consent. KR Partners, 8 FCC Red 1748, 1949 , 5
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(Chief, Audio Services Div. 1993). ASF has not amended the budgetary figure it filed with its

with the FCC in its original application. Its proposal simultaneously is confused, inconsistent,

and deficient. Accordingly, the additional the requested issues remain warranted.

WHEREFORE, it is respectfully requested that the Motion to Enlarge Issues

Against ASF Broadcasting Corporation filed by Shellee F. Davis be granted, and that the issues

be enlarged in this proceeding against ASF Broadcasting Corporation, as requested.

Respectfully requested,

1250 Connecticut Ave.
7th Floor
Washington, DC 20036
(202) 637-9158

September 17, 1993 Her Attorney
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AITACHMENT 1



nus SHAREHOi...DERS AGREEMENT is entered into on December _~_3~__

1

1991, amona the followina parties (hereinafter collectively referred to u the ·Parties·):

ARDETH S. FRIZZELL (hereinafter referred to as -ASP-) and THOMAS 1. BEAUVAIS

(hereinafter referred to as -TIB-).

WHEREAS:

A. ASF and TJB constitute all of the shareholders as ASP BROADCASTING

CORPORATION, an Ohio Corporation (hereinafter referred to as the -Company-). ASP is the

holder of Two Hundred and Pifty (250) shares of Votinl Common stock of the Company and

TJB is the holder of Seven Hundred and Fifty (7S0) shares of Non-Voting Common Stock of the

Company; and

B. No other shares of stock of the Company have been authorized, issued or are

outstandinl; and

C. The Company desires and intends to submit an application to the Pederal

Communications Commission for the issuance of a license to operate an PM radio service to

serve Westerville, Ohio; and

D. By this Aareement, the parties intend to establish and set forth further

understandinas between them conceminl future capital contributions and loins by the

shareholders to the Company, votina riahts, manaaement, and ASP'S option to purchase in

accordance with the provisions hereinafter set forth;

NOW THEREFORE, it is agreed as follows:

1. Goyemiol Law. This Agreement and the Corporation subject to this

Alreement shall be governed under and in accordance with Ohio Revised Code Section



I

1701.591, the Ohio close corporation law. This Agreement shall regulate aspects of the internal

affairs of the Corporation amona themselves to the extent set forth herein. If the Corporation's

Articles of Incorporation or Code of Regulations shall be inconsistent with this Agreement, such

inconsistent provisions of the Articles of Incorporation and Code of Regulations shall be

suspended during the term of this Agreement and the provisions of this Agreement shall be

controlling. To the extent not inconsistent with the provisions of this Agreement, the Articles

of Incorporation and Code of Regulations of the Corporation, as amended from time to time,

shall regulate aspects of the internal affairs of the Corporation and the relations of the

Shareholders of the Corporation among themselves.

2. Shareholder Mana&ement. The business and affairs of the Corporation

shall be managed by the voting Shareholders, and the Corporation shall not have a board of

directors. For purposes of any statute or rule of law relating to corporations, the voting

Shareholders shall be deemed to be the directors of the Corporation to the extent not inconsistent

with this Agreement.

. TIB acknowledges and confirms that by his purchase of Non-Voting Common stock in

the Company he has no right to vote on any matters affecting the Company which would

normally be afforded to stockholders whose stock carries voting rights. By virtue of this non­

voting ownership interest, TJB shall have no voice or right to vote upon, direct, manage or

otherwise govern any of the affairs of the Company.

3. C&PUaUgtion. The parties acknowledge that as of the date of

issuance of the capital stock to each of them, ASF and TJB have paid the following sums for

the purchase of stock:

2



1----

250 Voting Common

750 Non-votinl Common

ctDitaJ Stock
$1.00 Pv Value

$250.00

$750.00

Additional Paid
in CgitaJ

$1,750.00

$.5,250.00

PRIOR TO GRANT OF CONSTRUCDON PERMIT

In addition to the Additional Paid In Capital referred to hereinabove, ASF and TJB agree

to provide further Additional Paid In Capital in the same proportion as their respective Capital

Stock Accounts up to Forty Thousand ($40,000) Dollars total. In addition to the above, TIB

further agrees to provide Additional Paid In Capital up to Sixty Thousand ($60,000) Dollars.

The Additional Paid In Capital, first from ASF and TIB jointly, and after, by TIB, are to be

paid to the Company within thirty (30) days after receipt of a request for said Additional Paid

In Capital from the President of the Company. The proceeds thereof shall be used for the

following purposes only:

Legal, engineering, or other reasonable expenses related to the

Company's application to the Federal Communications

Commission for the issuance of a license to operate an EM radio

service to serve Westerville, Ohio on Channel 280.

AFTER GRANT OF CONSIRUcrION PERMIT

After issuance of a Construction Permit authorizing the Company to operate an EM radio

service for Westerville, Ohio on Channel 280, and upon which no further appeals can be taken,

TIB agrees to loan to the Company additional amounts, up to One Hundred Thousand

. ($100,000) Dollars, on a first secured basis at an interest rate Qfprime plus three (3") percent

(prime to be determined by the then current published rate of Bank One of Columbus, N.A.)

3



t.

with maturity of five (5) to seven (7) years and with interest and principal payment provisions

to be determined at the time the loan(s) is (are) closed. The loan proceeds shall be used for the

following purposes only:

(a> Lease costs necessary for leasing of the Company's radio broadcast facility

in or near Westerville, Ohio after issuance of the Federal Communications Commission of a

construction permit to the Company for PM radio service licensed to Westerville, Ohio on

Channel 280.

(b) Three (3) month's additional working capital as required by the Federal

Communications Commission license application.

4. <mtion to Purchase. ASF shall have an option to purchase all of TJB's

Capital Stock (consisting of Seven Hundred Fifty (750) shares of Non-Voting Common Stock)

on the following terms and conditions, provided however, that all outstanding loans from TJB

to the Company are paid in full prior to exercise of the option.

(a) Payment. In cash at closing.

(b) Option Time Period. Any time during the first three (3) years after

issuance of a Construction Permit authorizing the Company to operate an PM radio service for

Westerville, Ohio on Channel 280 and upon which no further appeals can be taken. This option

may be exercised by written notice as provided herein.

(c) QRPon Price. During the first year after issuance of a Construction Permit

authorizing the Company to operate an PM radio service for Westerville, Ohio on Channel 280

and upon which no further appeals can be taken, the option price shall be five (5) times to the

total of TJB'S Capital Stock and Additional Paid In Capital accounts. During the second year

4
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after issuance of a Construction Permit authorizing the Company to operate an PM radio service

for Westerville, Ohio on Channel 280 and upon which no further appeals can be taken, the

option price shall be six (6) times the total ofTJB'S Capital Stock and Additional Paid In Capital

Accounts. During the third year after issuance of a Construction Permit authorizing the

Company to operate an PM radio service for Westerville, Ohio on Channel 280 and upon which

no further appeals can be taken, the option ·price shall be seven (7) times the total of TJB'S

Capital Stock and Additional Paid In Capital accounts.

S. Modification. This instrument contains the entire Agreement ofthe Parties

with respect to the subject matter contained herein and may be altered, amended or superseded

only by an Agreement in writing, signed by the party against whom enforcement of any waiver,

change, modification, extension or discharge is sought. No action Of course of conduct shall

constitute a waiver of any of the terms and conditions of this Agreement, unless such waiver is

.specified in writing, and then only to the extent so specified. A waiver of any of the terms and

conditions of this Agreement on one occasion shall not constitute a waiver of any other terms

and conditions of this Agreement, or of such terms and conditions on any other occasion.

6. Notices. Any notices required or permitted to be given under this Agreement

shall be sufficient if in writing and if mailed to the party to whom such notice is given at their

last known address or at such address as such party may provide in writing from time to time.

Any such notice mailed to such address shall be effective when deposited in the United States

mail, duly addressed and with postage prepaid. Such notice may, but need not be, by certified

mail, return receipt requested. Notice may also be given by overnight delivery service so long

as such service maintains written confirmation of delivery.

s
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7. SeverabilitY. Each and every covenant and agreement contained in this

Agreement is, and shall be construed to be, a separate and independent covenant and agreement.

If any term or provision of this Agreement, or the application thereof to any person or

circumstances, shall be to any extent invalid and unenforceable, the remainder of this

Agreement, or the application of such term or provision to persons or circumstances other than

those as to which it is invalid or unenforceable, shall not be affected thereby.

8. Attorneys' Fees. In the event that any action at law or in equity is required

to enforce the provisions of this Agreement, there shall be allowed to the prevailing party, to

be included in any judgment recovered, reasonable attorney's fees to be fixed by a court.

9. Govemine Law. The validity, interpretation and performance of this

Agreement shall be governed and construed by the laws of the State of Ohio.

10. Assienment. This Agreement shall be binding upon and shall inure to the

benefit of the parties, and their respective heirs, beneficiaries, administrators, executors,

successors, and assigns.

11. Endorsement on Stock Certificate. The parties acknowledge that the stock

certificates to be issued representing their ownership interest in the Company shall contain an

appropriate endorsement stating that such ownership interest is limited by, and subject to, the

terms and provisions of this Agreement.

12. CounteJ:partS. This Agreement may be executed in one or more

counterparts, each of which constitute an original instrument.

IN WITNESS WHEREOF, the Parties have entered into this Agreement on the date of

first set forth above.
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ATTACHMENT 2



1-----.
..... "'-'

SEP 15 '93 18:35 FRY&oR.LER/2286680
... . e.;. '.

P.Z/2
••

Mid-Ohio

DECLARATION

I. Carl B. fry. hereby state under penalty of perj~ry as
follows:

1. I aID the Authoriaed Representative for
Co_unicatione. Inc. ( "Mid-Ohio").

2. In December 1991. I issued letters on behalf ot Mid-Ohio
to various applicants for Mid-Ohio's foraer Westerville faoility in
re.ard to the leaae of the tower site (tower and buildinc) looated
a~ State Route 37. Sunbury. Ohio 43074 and studio facilities
located at 14 Dorchester Court. Westerville, Ohio 43081 prov1dinc
aseurances that Mid-Ohio is willina to ne,otlate appropriate leases
for the aforementioned real property.

3. I further indioated in my above-referenced
correspondence that Mid-Ohio 1s w1ll1na to necotiate appropriate
leaaes for certain personal property ..

4. In re~ard to the personal property, Kid-Ohio
provided no assurance concern1n8 what 1temized equipment in the
inventory accompanying the correspondenoe would be available to the
eucoessful applicant. Although I indioated that the equipment
would include some or perhaps allot the equipment-it••iaed in the
inventory. I made it olear that the failure to lease all the
equipment listed in the inventory will not result in a reduced
leaee packaae price. At this time, I am not certain as to whether
any at the equipment hae been sold or otherwise disposed of. To tbe
best of my tnowledae. there are no plans to liquidate the equipment
at this time.

5. Reaardlees of what eq~ipment 1s available~ the lease
packace price would not be reduced from six thousand dollars
($8000.00) per month.

6. Althouah it is contemplated that mutually acceptable
terms will be neaotiated in reaard to the various leases comprisina
the lease paoka.e. there is no .uarantee of that occurrenoe.

MID-OHIO COMMUNICATIONS. INC.
~.

BY:~
CAB.~~zed Aaent
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OAT!:

TO!

FROH:

SUBJ:

Septembe~ 15, 1993

Dan Alpert

Cath1e Hay~en, ext 135

Blank Lease

VIA FAX

Hr. Alpert:

The following lease copies illustrate a ~standar~" lease
that would be use~ for an equipment lease. We have placed
an 'X t where individual information would be ehown. The
lease document, along with the Schedule A (itemized with
.pecif1c equipment) is In~ustry standard and accepted by
most underwriter•.

to you.I hope this is of asslstance
have any other questions.

~~cP~o...·...-.---
Please call me 1f you
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CITY

•°LU •
I A"....
I 0
N
T

TERMS ANO CONOmONS OF lEASE
1.LEASE, lMeIt~ ...... m lMlI;r, nllMlI;r '-' 10~ It. pelBonil PIDIlIr!Y dllCrllIId alXM, IClgINr WI1l'lInf~..m ..,1IIlIIIlont, 1IIlII~or-n.now or IwIIIllIr~
In or IIIIIIIId 10 It I......., .-...clIO ..........llIlWlI"l'
2. ACCiPTANCE OF EQUlPMI!NT. L..-~ 10~I tilt 1cluIomer: ard :0 IMCU1a InAck~IIld Nleepla/'o. Of Iqa~ by I.tMM n*e, •~ lIw 1MIor, atlIr 1M 1Qll~"*,,1

~ lMIlI1 dIlIund If1d sftIr~ ,. utlWd llIal the !tlU~t it ••t:sla¢~ I~ II'Wf'Y <w~t. IMN. '*'by authorlza Leaor \l) ~r 'n 1/llllMM IWII1UIl'eeI't or 0Nl'~"" dcllllllh rIIQeC:t to the \

3. DISCLAIMER OF WARRANTIES AND CLAIMS; LIMITAT:ON OF REMEDIES, THEil! ME NO WARRANTII!I IV Oil ON Eil!HALF 01' LE8101l. I...... acknowlldVH IMlIt"••
IIr hie ,1In1t1l" IIIIow • tGIlOw1:
1'1LUIOfI Mo\IC•• NO VlMtWrnI'II'nlllllllt~.S 011 IMPLIED AS TO T'HE CONDITION 01' l'HIIQUl"'NT, 1'Tt MlIIlCHAHTAIlt.l1"l'.ITI t'11WI' 0.. aulTMlUTY "011 ANY~UUIll
~.ITI Dl!1ICIN, ITI CAMCITY, ITS QUALm'. Oft wmI ""NCT TO ANY CHAlWlTIltltTICl CP lHa IQUlPMINT;

CD) ....... h.. fIIllw 1ft...... tilt ........1lI wNeh Illlal~ L."o;>r !Q .OCI\IIII 1",:11-to LM..., IIlCIIM ~1llIflt II In llIOd IID1ldlUllllnlll to La.....~ """'..
IO)L-.. ,-.IM~ -.It" n "IlUl.l1 fill_
(II)L-.. I\IIUIIIIIIlV 1llII_1IdtK IIlat theIq~1I1.-cl \0 Le IOIIIy lor 1I000011llrclll or tlUIINIIIlIl,,-e and nat ICll' pe,...... f.mlly, hOllHllolll, Of qrlaulturll \IUfllOIIIl
(I) If the~ ,. nat fIl'OIMIIW' 1IlIIallICI, ... 1101.,..... .. ,epr "*, Qt MImI"*, IIr Ill. 'lINller or _II1eCIIIIII', or1I11~" any ..."",,...rdJMI of 0IUIt« =_
"'''", Le""', gnty remMr, M1IlV. eMIl lie qllNt tit. III"" or lII.nlllloMIf' 01 III. IlIlIlp~aI'CI nllt ."In.LIIIOfi
(I) ProvIcIIIICI La.... " nqlln cIefI\Ilt 1I1l_ til" l.eIeo.l.IIIOf ..... to lHI•• '1Iy -.11110. Miele Ily !llO IIIll11lltr or tho ",,1N1en.fIf or 1II.1\alIIlIIMn1;
III LUlU 'HALL It..... NO "ND'f I'OR CONIlQUINTIAl. Oft INCIDIN'rAL ()AMAQU AGAINST L1ISQR; and
(hI NO '*'1<:1'. DMWII!. "" UNlllnilll M lHa .QUIPMINT I'OR It,NY ~"~I'HALL MUlVI! LlUI! Of' TMl OILIGATION TO PAY "'NT OR ".I.IIY1I.1.... (',#

ANY 0THIUl~ UHDM THlI LIAR. 1M ,.. ....

4. STATUTOAV 'INANeE LEASE. l.MaM.... and anowledgea tl'lM It Ia tM Intent of '!*h ;1111" to tnll LMH that it qualify •• eatutory finance ..... under
Article 2A of h Uniform Commerclll CoeII. I.HHe acknowledgea and ag..... that L... tu ..1Icttd both: (1) the !QUIpmInt and (2) the aupplIer frclm whom
LAMOI' i. to purghMe It1e iqulpment. L... lCkncwledCltl that LAMor hM not ClIrticipatecl in arfi Wff!Iln L....•• ulectlan of the !~Ipmtnt or of the IUQI:llier,
and LUIOf' '- not MIectId, mtnl.lflcturtd. or~ the Equipment.

LEsseE IS ADVISED THAT IT MAY MAY! A1GHT8 UNO!~ THE CONTAAC'T EVIDENCING 110IE LESSOR'S PURCHASe ~ THE EQ\JIPMENT FROM THE
.SUPPUER CHOSEN !IV LESSEE ANC THAT LESSEE SHOULD CONTACT THE SUPPLIER OF THE EQUIPMENT FOR A DESCRIPTION OF ~V SUCH RIGHTS.
5. ASSIGNMENT BY LESSEE PROHIBITED. WITHOUT I..!SSOR'S PRIOR WRITTEN CONSENT, LESSii SHALL NOT ABSION THIS LEASe OR SUBLEASE THE
EQUIPMENT OR ANY INTEREST THEREIN, OR Pl.£OOE OR TRANSFER THIS U!ASl!, OA O'11'4!RWlSE OISPOSE OF THE EQUIPMiNT COVERED HEREBY.
&. RENTAl. PAYMENTS. LMIII.- to PIlt thO IllIIII'IIlt 111l1li10 the "AMoUI'll ~ 11011~. mulllgllM by the rumblr 01~ IIlI<llfted III "No. 1II ......1IWllI.. "¥'I'* Wl~ IlII'/l1lM III IdvWt .no::
~ • .-HlIll In '7.-m1" IblM. /'IrtmII1tI1htI1 be rIlIdI IIV!MIN at LUsor. lIll&llOI lit l'OrIII ..... or .. oIMI'wiet clll'fOltcl by iMI«, IMMe IhIII nac ., off, dIducr rnr _nr. or 1'IdU4:'
Nff ,.,MIIIt fer .." ,..". TIlt W PlIrI"II1t ... 110 1M DII the _ oIll1ClIll!II'C' of tl1l !Q1l1pmInt lly LaIMI, INl dIIlJIIM~ I11III111 dllt 0I'l1hO 01 ~ ItlIII1lIt lIl~t the
lImIoIlhelMa
~ TIt. UlMlIl NOT'~OIll"'~!IV LOS!!.
<Ill Sli AIWRIIIIlOI 'Ofl AOCll'l1ONAL TiRMlIWO 00NDfTlQN8 WHICH .-\AI A/WIlT Ct! me l.!AI!.
(el LlU!!~ ANO N)KNCMILIDlJU 'floW' NO IAOKIR OR $IjPPLliFl, NOR Nf'( 1W..I8MAN, MOKII\ 0111 AG!MT 01' Nff MOlC!IIII~ Sl)"I.IIR... AN AClINT Of \.IAQR. NO lROKiR

Oft 1UPPJ1R. NOR AW 1IAI.Ia.~.1PIOl(1I\ CfIlIlQI!NT Ot" ANt lIIIIOKE'" 0'" SUPPUII\ IS AUTHCAZID TO 'tNJI Oft ALTiR ANt TlAM CfIl OONCITION (',# 'THII LVIII!, IWJ NO II!I'NIIeND\TlON AS
10 THI! !~IINT ~ ANY cmwI MATT1f\~ M IIf\()l(IR Oft 8U~IEA. NOA 00 8Al.!8MAN. 8IItOl<1!'" 0lIl AGENT 011 ANY IfIIOt<lR OR $lJIIIllJll\ ItW.L IN Nf( WW mICT LI_I'S DuTY
'TO Mf THI I'l1NW.l AHO 'TO~ t.!dee'S O8I..ICM11ONS UT 'ORTIo1IN TIo1/$ LaAaI,

7. CHOIC! Of' LtW. Ttllt LMe. etlan not ~ .rfectiYe until li1llnea by l.easor at Its prInc11* oH1ce lilted Il:love. Ttllt ltIM IhIIl be coneidtrtd to hIM been made
In the IWe of ~r'. princ/pll placle of bueineSlIl.ted above !Ire shall be Int'erprMed In ICcorcllt"lC. with the lawt and regulatione of the elate of .....or'l prtnclpal
place of buIineU.

L..... 8CIrt.. to jurladictiOn in the ltate of l.e8eor'. principa ;; ace of bualneu IIattd IbOvt In II'\Y 1Ctf0n. 14.1/1 or procttding rtQItding thi.~. Ind cor.c.clei
that It, and lNIC" of them, tranucted bull"...'" the It&t. of Lessor's princil)al place at bUlineullsted above by entertna 1!'Ito ttl" L..... 1n the event of any legal
~iOl"1 wit'" r'tOlr'd to tnis leal. or the equipment 00VtI~ Maree', ~sl!isee lag"'" that venue may be laid In the County of Leuor'I prInolpal pllOtt of bUllne...

LIlIS!!:)( LESIOR:X

DATE _ DATI _

DATE _



I

LESSOR: .JX~ Iijr_:_W_-_'(_._'''_'''_I._._tr_._nw_=_..._M_W_'"'_._",_'_"_. _

LEA8ENO: _

DATE OFLEME: _

ThiI Guaranty A;rMment rna m:J Irttnd intoth"_-~ of-----,19--bY-------- _

(htrtinatter reflrrtd. to colltctlvelY II "Guerentorfl
), In favor (hninafttr rtter~ to It "1Mtor").

EREAS, it is contemplated that Lulor may enter into a leaSe and/or other !'lIlted aQ,,"ments (hereinafter collectIvely "l.eeae'~ with_

coIItctlIMt "l....."); and,

WHEREAS. Guat'IntOr hat an Inti,... flnanclel or olherwl••, In I.e••ee, and It Is to the beneflt of Guarantor that lAuor Int.r into thl lIaM
with Leuee, and Guarantor hal rtad the propoeld L.tut In full and ftnds tht terms of said Leae accelrteble, fU1d In I"8OOgnitlon that LellOr would
be unwilling to enter Into tn. L.... without tt. Guaranty htr.inatter Nt forth, and In recognition ot LeIlOl"I t8Il8nce~ the Gu8r8nty In entering
Into the Leale;

NON, THEREFORE. In order to induce L.HIor to Intlr into the L..... Guarantor. Jointly and .....ratly, uncondllIondy pranttH the faitntul
and full t:lertonnance by I.eIlee of all terme and candltfonl of thl lMH. In the fYtnt of dIfIUft by 1MMt. or feI/U,. to flllhUly perfarm any of
tilt term. or condlttonI rtQUll'8d of LHIee under the Leaae, or in the event of fallunt ~ La•• to make any or a. pay"'" of money I1lQIJlred
of it under thllHM. Guarantor uncondltlonally promise. to PlY to Lellor. In lawful money of the UnitICI Sta_ III ...... at any time dIJ. anel
unpaid under the L.eue, plue coati of caUeation, including ,...enable attorney f... 'NIttl or without trial, and I.O)n appeellni rev1ew.

ThI obligatlonl of Guarantor hnundtr are joint and several and are Il'IdeJ)endent of the obligation, of L.-,.. under the 1MIe. and «MPlrate
8Ction or actiona may b. brought agalnat Guarantor, whether action ~ brought agaInst Lessee or whether Leuee be joined in any ICtlon or actions,
the liability of Guarantor hereunder being primary. Guarantor hereby waives the benefit of any suretyshIp defenses affecting its liability hereunder
or the enforcement hereof.

Gual'lntor alolthomu l...aor. without notre. or dtmancl, end wIthoUt attectIng GtJarBntor'slllblllty hereunder, from time to time to 1'Wlft, Ixttnd,
lCOeterate, or otherwl.. change the paymWlt .rm. or other ttrmt of the Leeae or 8l'fi part thereof. L.euor may, without notice, IHign this
Guaranty In whole or in part.

Guarantor herebY WINee any right to require L.ellOr to: <a> procttd lQIintt 1.nHt: (b) proceed IQIrnat or Ph8U8t any IlCUrity held by
LlI8OI'; or (c) pu,.. 0frtI other remedy In Leeeor'& power. Guarantor walYH tII'ti deferwe ir1Iing by r.-on of .ny dIfInIt of lAIMt, or by I'MSOn
of the aeuatlon, from any cau.. whatloewr. of the liability oIl..Ntee under the L.eue. Gulrantcr wltwtl any and .. dImIndI for PIrlOrmance,
notlcee of nonperformance or default, and notic.. Of canetllatJon or forfeItu.... LtNor may apply all Pft)C8eda r&ceivId tram l.HMI or· othere to
.uoh part at l.HIee'lI Indebtedneaa 81 LlI80r may deem appropriltt without con-.,ltlng Guarantor and without preJudtoe to or In any Wllf limiting
or IM8enlng the liability of GUlll'antor under ttlll ()uaranty.

If L.... i•• COl'POI"Atton, the underelgned warrant and I"8PI'8Mnt that they Ire ItioCkholc:tel'l, dl~ or offlc4n andlor .,.. flnanolally or
otMrwI.. lnttruted In LeN.., and, if marrted, their marital communltiea are eo interuted.

Thil Guaranty "'1 not be atteoted or dllchar;ed by the deeth of the undeP'llgned, but lnall bind Guarantor'. h,ira and pnonalreprMtntatlvts,
and ,hall inurl to tl'lt btntflt of etr'/succe..o... or ualgna of L.eSlor.

Thll inetrument conatitutH thllfltira IgrWtmtnt betwHn LeMOr and Guararltor. No oral or wrttten ~tatlon not contained hertin ahal·
In any way affect thll Guaranty, which IhaII not be modified exe.pt by the partIN In wrIting. WINer by Le.ler ~ ,any pn:MeIon hereof In one
irwtanct IhIII not coMtltute • wahIW II to Iny other Instance.

IMPORTANT: THIS AOAlEMINT CRI!A'TI8 IPICJIIIC LlOAL OIUGATION8. DO NOT SIGN IT
UNTIL YOU HAW AJLLY READ IT. BY IIGNINO YOU COMPLI1WLY AOAD TO ITI TeAMS.

IN WITNESS WHEREOF, the undel"llgned Guarantor(s) ha/have executed this Guaranty this day of ... 1; _

GUARANTOR;~ ClUAAANTOR:

NAMI HAUl

HomeAddr••. Home Addr_

City St... ZiP CIty

W1TN1B1 WlTNI!"



,
LEASE NUMBER _

CATE OF LEASE_~ _

LESSEE:X

ACKNOWLEDGEMENT AND ACCEPTANCE
OF EQUIPMENT BY LESSEE

Lee.88 hereby acknowledges that the Equipment deea'ibed above haa been receNed in
good condition and repair I has been properly installed, tested, and Inspected. and is
operating satisfactorily in all respects for all of Leaaee'a intended U88e and purposes, .
Leasee hereby accepts unconditionally and irJ'8\4OC8bly the Equipment.

By signature belowI Lessee specifically authorize. and requests I.ee8or to make payment ­
to the supplier of the Equipment. LeS.N agrees that said Equipment has nOt been
delivered, installed. or accepted on a trial basia.

WITH THE DELIVERY OF THIS DOCUMENT TO LESSOR, LESSEE ACKNOWLEDGES
AND AGREES THAT LESSEE'S OBUGAnONS TO LESSOR BECOME ABSOLUTE AND
IRREVOCABLE AND LESSEE SHALL BE FOREVER ESTOPPED FROM DENYING THE
TRUTHFULNESS OF THE REPRESENTATIONS MADE IN THIS DOCUMENT,

D«TI OF ACCEPTANCE:

~ THIS DOCUMENT HAS
~ANANC~LOONSEQUENCeS
TO YOU. DO NOT SIGN THIS DOCUMENT
UNTIL YOU HAVe ACTUALLY IilECEIVED
AI.L OF THE EQUIPMENT AND ARE
COMPLETELY SATISIFIEO WITH IT.

~10"41OCl

I HEREBY AUntOftIZl_____ _----::~_
mLI

TO ORALLV V!AIPY MVIOUI' ACCIP1aNC1 0' THI
MOVE REFERENCED EQUiPMeNT IN MY "aRNCI.


